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5. Constitutional Law — Remedies — Vested rights — Stock subscriptions — Acts 
1897-8, p. 16. Litigants have no vested right in a particular remedy existing at 
the time the contract is entered into. It is entirely competent for the legislature 
to change either the remedy itself or the court in which it is to be asserted, pro- 
vided always an adequate and sufficient means of enforcing the contract is pro- 
vided by law. The Act of December 22, 1897 (Acts 1897-8, p. 16), changing the 
method of enforcing unpaid stock subscriptions, is not obnoxious to this rule, and . 
is, in this respect, constitutional. 



Miller v. Byers. — Decided at Richmond, January 24, 1901. — 
Harrison, J: 
1. Chancery Practice — Several liens for same debt — Stay of proceedings. A 
creditor having two distinct liens on two separate subjects, as deed of trust and 
judgment for the same debt, but binding different properties, may proceed upon 
both at the same time, although he is entitled to but one satisfaction. Under 
some circumstances, however, as where several creditors' bills are filed to subject 
the same property, a court of equity may stay proceedings in one or more suits 
and require them to be heard with another having priority in time and right. 



Echols' Ex' or v. Brennan and Others. — Decided at Richmond, 
January 24, 1901. — Phlegar, J. Absent, Harrison, J: 

1. Chancery Practice — Dismissal under five years? rule — Reinstatement — Con- 
sent. A decree striking a cause from the docket under the five years' rule is an 
adjudication that everything has been done in the cause which the court intended 
to do, and the cause cannot be reinstated on the docket after the lapse of one year 
without the consent of all parties to be affected thereby. 

2. Chancery Practice — Dismissal under five years' rule — Publication — Code, 
section 3312. The provision in section 3312 of the Code that the court making 
an order of dismissal under the five years' rule " may direct it to be published in 
a newspaper," is not mandatory. The public has no interest in such a publica- 
tion, and no party has a claim, as of right, to such a publication. 

3. Chancery Practice — Dismissal — Reinstatement — Parlies jointly liable — 
Consent. Where the object of reinstating a cause, which has been stricken from 
the docket under the five years' rule, is to settle the account of two parties who 
are jointly liable, the consent of one is not sufficient to warrant the reinstatement, 
although it was not known at the time that the other person would be a necessary 
party. The cause cannot proceed without the other party, and cannot be revived 
against him without his consent. Courts of equity will not proceed with causes, 
notwithstanding the agreement or silence of parties, where it is evident that for 
lack of proper issues, or proper parties, final results cannot be accomplished, and 
injustice and future litigation are the probable consequences. 



McDaniel's Administratrix v. Lynchburg Cotton Mills Co. — 
Decided at Richmond, January 24, 1901. — Harrison, J: 
1. Master and Servant — Personal injury — Contributory negligence — Infants — 
Maturity and experience. The evidence in this case shows that the deceased, a boy 
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twelve years and eight months old, was competent for the service he was employed 
to render — having both experience and capacity — that the defendant in error was 
not negligent in employing him on account of his youth, and was otherwise free 
from fault; and that the deceased came to his death as the result of his own per- 
sistent and reckless negligence, or at least was guilty of contributory negligence, 
with which he was properly chargeable by reason of his maturity and intelligence. 



Saunders v. Baltimore Building & Loan Association. — De- 
cided at Richmond, January 24, 1901. — Cardwell, J: 

1. Usury — Personal defence — Part of purchase price. The plea of usury is a 
defence personal to the debtor, and the purchaser of land subject to a lien, the 
payment of which he assumes as a part of the purchase price, cannot object that 
there is usury in the lien, but is bound to discharge the lien as a part of the pur- 
chase price of the land. 

2. Chancery Practice — Usurious loan on real estate — Parting with interest in 
subject — Necessary averments of bill to enjoin sale. A borrower of money at usurious 
rates secured the loan by a deed of trust on real estate, which he subsequently sold 
to another, who assumed the loan as a part of the purchase price. The purchaser 
gave another deed of trust on the land to secure certain notes for the balance of 
purchase money, some of which notes the original purchaser held. The original 
borrower then filed his bill to enjoin a sale under the first deed of trust, on the 
ground of usury in the original loan. The bill does not aver the insolvency of 
complainant's grantee, or his inability to pay the debt assumed by him, nor that 
the lands will not sell for enough to pay all the debts secured thereon, including 
the debt assumed, nor that in such event the original creditor would have a right 
of action over against the complainant. Held, The bill is bad on demurrer. 

3. Chancery Practice — Interest of complainant — Right to sue. A bill inequity 
should contain a statement showing the rights of the complainant exhibiting it, 
by whom and in what manner he is injured, or in what he desires the assistance 
of the court. The bill must show clearly that the complainant has a right to the 
thing demanded, or such an interest in the subject-matter as gives him a right to 
institute a suit concerning it. 

Fidelity Loan and Trust Co. v. Engleby and Others. — Decided 
at Richmond, January 31, 1901. — Harrison, 3: 
1. Debtor and Creditor — Novation — Change of securities — Marking "paid." 
Whether or not a debt has been novated is a question of fact depending upon the 
intention of the parties. In the absence of satisfactory proof to the contrary, the 
presumption is that the debt has not been extinguished by taking the new evi- 
dence of indebtedness; such new evidence, in the absence of an intention, express 
or implied, being treated as a conditional payment merely. A mere change of 
securities of equal dignity is not a novation unless plainly so intended by the 
parties; nor is the change of position of parties on the paper. Marking an old 
note "paid" when a new note is given is not, standing alone, a controlling cir- 
cumstance to show novation, especially when this has been the custom of the 
parties in such transactions. 



